MUTUAL NON-DISCLOSURE AGREEMENT
This mutual Non-Disclosure Agreement (this “Agreement”) is made effective as of ______________ by and between [●]  (“XXX”) and ___________________________________________________________________________ (“Third Party”) to assure the protection, preservation, proper use and non-disclosure of the confidential and/or proprietary nature of information to be disclosed or made available by one party (the “Disclosing Party”) to the other party (the “Receiving Party”). Each of the parties hereto may be a Disclosing Party or Receiving Party of the confidential information defined herein.

whereas, XXX and Third Party intend to disclose to each other information, which may include Confidential Information (as defined below) for the purpose of discussing a possible business transaction between the parties and, if applicable, concluding and conducting such business transaction (together, the “Purpose”) such as e.g. a supply and / or delivery agreement.
whereas, in reliance upon and in consideration of the following undertakings, the parties agree as follows:

1. Subject to the limitations set forth in Section 3, all information disclosed by the Disclosing Party to the Receiving Party will be deemed to be “Confidential Information” including without limitation, any information regarding trade secrets, patents, patent applications, trademarks, copyrights, trade dress, intellectual property, know-how, inventions, discoveries, improvements, processes, techniques, algorithms, samples, media and/or cell lines, software programs (whether in source or object code form), designs, drawings, formula or test data relating to any research project, work in process, research,  development, engineering, manufacturing, distributing, marketing, servicing, financing, pricing or proposal information,  or any personnel  information relating to the Disclosing Party, its present or future products, sales, suppliers, clients, customers, employees, investors or business, and whether in oral, written, visual, graphic or electronic form. Confidential Information will also include all third party information and information that the Disclosing Party has received from others.  In order to be classified as “Confidential Information”, information must be labeled or marked “Confidential” or have some other similar proprietary legend at the time of disclosure, or if information is disclosed in oral or other non-written form, the Disclosing Party must identify it as confidential at the time of disclosure and thereafter summarize it in writing and transmit such summary to the Receiving Party within thirty (30) days of such oral or non-written disclosure.
2. With respect to the Confidential Information, the Receiving Party will use the Confidential Information only for the Purpose and not for any other purpose, nor for purposes of unfair or improper competition. The Receiving Party may use such Confidential Information only to the extent required to accomplish the Purpose of this Agreement. The Receiving Party will not copy, reproduce, modify, alter, disassemble, reverse engineer or decompile any of the Confidential Information unless expressly permitted in writing by the Disclosing Party.

3.
The term “Confidential Information” will not include information that the Receiving Party can demonstrate by competent contemporaneous written documentation:  (a) is readily available to the public through no breach, omission, act or failure to act on the part of the Receiving Party; (b) is hereafter furnished to the Receiving Party by a third party, as a matter of right and without restriction on disclosure; (c) is the subject of a prior written permission to disclose provided by the Disclosing Party; (d) is known by the Receiving Party at the time of receiving such information, as evidenced by its written files and records; (e) is independently developed by the Receiving Party without use of or reference to the Disclosing Party’s Confidential Information; and (f) is required by law or regulation or required pursuant to a valid order of a court or regulatory agency to be disclosed by the Receiving Party, but only to the limit and extent of such required disclosure and prior to such disclosure, the Receiving Party will provide the Disclosing Party prompt written notice of such requirement and assistance in obtaining an order protecting the information from any disclosure or limiting the extent of information to be disclosed.

4.
The Receiving Party agrees that at all times during the term of this Agreement and thereafter that it will take all reasonable steps necessary to hold all Confidential Information in trust and confidence and will not disclose any Confidential Information to any third party or use any Confidential Information in any manner or for any purpose not expressly set forth in this Agreement.  

5.
The Receiving Party recognizes and agrees that nothing in this Agreement will be construed as granting any rights, by license or otherwise to any Confidential Information of the Disclosing Party disclosed pursuant to this Agreement, or to any inventions or patents, trade secrets, copyrights, trademarks, or other intellectual property right that has issued or that may issue, based on such Confidential Information. All Confidential Information (including all copies thereof) will at all times remain the property of the Disclosing Party and will be returned to the Disclosing Party after the Receiving Party’s need for it has expired, or upon request of the Disclosing Party, and in any event, upon completion or termination of this Agreement.

6.
Neither this Agreement nor the disclosure or receipt of Confidential Information will constitute or imply any promise to or intention to make any purchase of products or services by either party or its affiliated companies or any commitment by either party or its affiliated companies with respect to the present or future marketing of any product or service.  This Agreement is not intended to be, nor will it be considered a joint venture, partnership, fiduciary relationship or other business relationship and neither party will have the right or obligation to share any of the profits or bear any of the risks or losses of the other party.  Neither party assumes any responsibility to the other for any costs, expenses, risks or liabilities associated with the exchange of the Confidential Information.  This Agreement will not limit either party’s right to conduct discussions with third parties similar to that undertaken pursuant hereto, so long as said discussions do not violate this Agreement.  
7.
The Receiving Party will advise its employees who have access to Confidential Information of the confidential nature thereof and agrees that its employees will be bound by the terms of this Agreement. The Receiving Party will not disclose any Confidential Information to any employee or entity who does not have a need for such information, nor will it disclose any Confidential Information to any third party without first obtaining the Disclosing Party’s express written consent. For the purposes of this Section 7, the term “employee” will include, in addition to employees, directors, officers, consultants, collaborators and other agents of the Receiving Party.

8.
This Agreement will be effective as of the date first written above and will continue to be effective for a period of five (5) years from that date. All obligations undertaken respecting Confidential Information already provided hereunder will survive any expiry or termination of this Agreement for a period of five (5) years or – whatever the latest event - any agreement concluded after the discussion such as e.g. a supply and / or delivery agreement (Purpose).
9.
ALL CONFIDENTIAL INFORMATION IS PROVIDED “AS IS”. EACH PARTY MAKES NO WARRANTIES, EXPRESS, IMPLIED OR OTHERWISE, REGARDING ITS ACCURACY, COMPLETENESS OR PERFORMANCE. The Receiving Party agrees to indemnify and hold harmless the Disclosing Party from and against any and all claims, losses, liabilities, damages, or costs (including reasonable attorneys’ fees and court costs) which result from use of the Confidential Information or to any breach by the Receiving Party of the terms of this Agreement.

10.
The Receiving Party hereby acknowledges and agrees that in the event of any breach of this Agreement by the Receiving Party, including, without limitation, the actual or threatened disclosure or unauthorized use of Confidential Information without the prior express written consent of the Disclosing Party, the Disclosing Party may suffer an irreparable injury, such that no remedy at law will afford it adequate protection against, or appropriate compensation for, such injury. Accordingly, the Receiving Party hereby agrees that the Disclosing Party will be entitled to seek specific performance of the Receiving Party’s obligations under this Agreement and injunctive or other equitable relief as a remedy for any such breach or anticipated breach without the necessity of posting a bond. Any such relief will be in addition to and not in lieu of any appropriate relief in the way of monetary damages as may be granted by a court of competent jurisdiction.
11.
Any waiver, either expressed or implied, by either party of any default by the other in the observance and performance of any of the terms, conditions and/or covenants of duties set forth herein shall not constitute or be construed as a waiver of any subsequent or other default.

12.
The parties’ rights and obligations will bind and inure to the benefit of their respective successors, heirs, executors and administrators and permitted assigns. This Agreement will be governed and construed, and the legal relations between the parties will be determined, in accordance with the laws of Germany, excluding the Convention on Contracts for the International Sale of Goods and that body of law known as conflicts of laws. Exclusive venue for both parties in disputes arising from this Agreement shall be [●], Germany. The parties approve that the acceptance of the forum Heilbronn, Germany is reasonable, fair and conscionable, also in light of the different legal systems and the request by courts to advance court fees before any suits are served to the other party. Any notices required or permitted hereunder will be in writing. Notice will be sent to the addresses set forth above or such other address as either party may specify in writing. 
13.
Non-Solicitation. Each of the parties agrees that, for a period of 24 months after execution of this Agreement (the “Non-Solicitation Period”) or – whatever the latest event – termination of any agreement concluded after the discussion such as e.g. a supply and / or delivery agreement (Purpose), it will not, directly or indirectly, solicit business from any client or customer or distributor of the other party, as far as there was not already a business relationship with the other party’s customer established at the date of signing or as far as a new relationship with the other party’s customer will be established upon circumstances that bear no relationship to this Confidentiality Agreement and information disclosed thereunder to the other party; and no party will entice, encourage or otherwise ask executive employees or directors of the other party or any of its affiliates to leave their current employment to work with or for another business that competes with the other party’s business.

14.
Penalty. Should a Party, deliberately or negligently, be in breach of any of the obligations under this Agreement, it shall pay a penalty in an amount of €50.000 (in words: Euro fifty thousand) to the other Party for each breach. For the determination of the number of breaches the plea of continued offence shall be excluded. In cases of an ongoing breach, the penalty in an amount of €[●] (in words: Euro [●]) is due for each month of said breach. Said penalty leaves unaffected the demand for actual damages. 

15.
This Agreement is the final, complete and exclusive agreement of the parties with respect to the subject matter hereof and supersedes and merges all prior and contemporaneous understandings and agreements relating to the subject matter. This Agreement may not be changed, modified, assigned, amended or supplemented except by a written instrument signed by both parties. This Agreement may be delivered by facsimile and the signatures set forth on such facsimile of this Agreement will be binding as an original.

16.
Should any provision of this Agreement be or become invalid, ineffective or unenforceable as a whole or in part, the validity, effectiveness and enforceability of the remaining provisions shall not be affected thereby. Any such invalid, ineffective or unenforceable provision shall be deemed replaced by such valid, effective and enforceable provision as comes closest to the economic intent and purpose as of such invalid, ineffective or unenforceable provision as regards subject-matter, amount, time, place and extent. The aforesaid shall apply mutatis mutandis to any gap in this Agreement.
…………………………………………………….
…….……………………(Third Party)
XXX 
……………………………………………
By:




By:





Name:



Name:




Title:



Title:
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